the third location he observed a berm 16 inches high for a
distance of 29 feet in length.  Locations two and three were
cited because the existing berrns were less than 22 inches,
the axle height of what the inspector believed was the largest
vehicle using the roadway.  The relevant MSHA inspector's
manual contained a policy providing that under Section 77.1605(k)
berms "shall be at least as high as the mid-axle height of
the largest vehicle using the roadway11.  The first location,
where the inspector found the guardrail to be dislodged, was
cited because the inspector considered the dislodged guardrail
to be tantamount to no guardrail at all.

By summary decision issued on February 24, 1982, 4 FMSHRC
563, I vacated the citation after concluding that the language
of Section 77.1605(k) is so vague and ambiguous as to render
the standard unenforceable.  I also concluded that the inspector
could not rely on an MSHA internal "mid-axle height11 guideline
to support his citation because the guideline was not in
fact part of the cited mandatory standard.

On appeal, the Commission reversed and remanded the case
to me for further proceedings consistent with its decision,
5 FMSHRC 3, January 27, 1983.  At 5 FMSHRC 5, the Commission
stated as follows:

We hold that the adequacy of a berm or
guard under section 77.1605(k) is to be
measured against the standard of whether
the berm or guard is one a reasonably prudent
person familiar with all the facts, including
those peculiar to the mining industry, would
have constructed to provide the protection
intended by the standard.  See Alabama
By-Products, supra.  See also Voegele Company,
Inc. v. OSHRC, 625 F.2cT~1075, 1077-79 (3rd Cir.
1980).  The definition of berm in section 77.2(d)
makes clear that the standard's protective
purpose is the provision of berms and, by
implication, guards that are "capable of
restraining a vehicle." (Footnote omitted,)

The Commission agreed with my conclusion that the citation
in this case was issued and litigated by MSHA largely, if not
solely, on the basis of the inspector's manual mid-axle policy
guideline, and observed as follows at 5 FMSHRC 6;

Reliance on the mid-axle guideline, without more,
does not necessarily establish the berm or guard
that a reasonably prudent person would have
constructed under the circumstances.' If the
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